UNITED STATESDISTRICT COURT
NORTHERN DISTRICT OF OHIO
EASTERN DIVISION
Case No. 1:01-CV-9000

IN RE: SULZER HIP PROSTHESIS ) (MDL Docket No. 1401)

AND KNEE PROSTHESIS :
LIABILITY LITIGATION ) JUDGE O'MALLEY

MEMORANDUM AND ORDER

NOTE -A SUMMARY OF THISORDER ISSET OUT AT PAGE 29.

By way of Orders dated August 29, 2001 and August 31, 2001, this Court conditionaly certified
a nationd plantiff settlement dass composed, essentidly, of “dl Americans in whom were implanted a
recalled Inter-Op acetabular shell, together with their loved ones” Order a 9 (Aug. 31, 2001) (“Class
Order”). The Court also conditionaly certified two sub-classes: those persons “who have aready had
revisonsurgery, and those who have not had (but yet may have) revisonsurgery.” Id. IntheClassOrder,
the Court also gave preliminary gpprova to a proposed class action settlement agreement. 1d. at 58.
Later, by way of Orders dated September 17, 2001 and September 26, 2001, the Court enjoined state
court litigetion “related in any way to clams arisng out of analeged product defect in Sulzer Orthopedic,

Inc.’ sInter-Op acetabular shel hip implant.” Order at 2 (Sept. 17, 2001) (“InjunctionOrder”). The Court

aso approved the parties’ proposed planfor givinginitia notice of the pendency of aclassaction, induding




their proposed forms of notice, with certain minor modifications. See Order at 2-3 (Sept. 20, 2001)
(“Notice Order™).

Before the Court issued the Class Order, the parties had argued it was gppropriate to include in
the settlement class not only persons in whom were implanted a defective Inter-Op hip implant, but also
persons in whom were implanted a defective “Naturd Knee Il Tibid Baseplate’ knee implant, aso
manufactured by Sulzer. The Court declined, at that time, to include such persons in the conditionaly
certified class because, among other reasons, the Court believed it did not have jurisdictionto do so. See
Class Order at 22-23 (setting out three reasons why “knee damants’ would not be included in the class,
the firgt reason being that “the Court does not currently have jurisdiction over any case involving a knee
implant”).

Subsequently, the Court did obtain jurisdictionover acase invalving andlegedly defective Natural
Kneell implant. Specificaly, on September 5, 2001, the Federa Judicial Pand on Multi-Didtrict Litigation

(“MDL Pand”) transferred to this Court Harp v. Sulzer MedicaL td., caseno. 01-CV-0183-E(M) (N.D.




Okla 2001), consolidating the Oklahoma case as apart of the Inter-Op Hip Prosthesis Litigation.* The
MDL transfer order specificaly notes that Harp “appears . . . [to] invalve questions of fact which are
common to the actions previoudy transferred to [this Court]” as apart of the MDL Proceedings. Given
that the Court’ sjurisdictiona objectionto including “knee damants’ in the class action no longer existed,
plantiffs class counsd in this case havefiled the fallowing motions: (1) motion to file a second amended
classactioncomplaint to include a knee subclass (docket no. 111); (2) motion to amend the Class Order
to include knee claimants as part of the class (docket no. 109); (3) motion for approval of an amended
classaction settlement agreement that includes knee claimants (docket no. 110); and (5) motionto amend
the Notice Order to give notice to knee claimants (docket no. 108).

The defendants do not oppose any of these motions; to the contrary, defendants join plaintiffsin
the motion to amend the Notice Order, and defendants move to join the plaintiffs in the motion to amend

the Class Order (docket no. 112). In addition, defendants move to amend the Injunction Order so that

it aso explidtly enjoins state-court litigationrel ated to daims arising out of knee implants (docket no. 113).

1 The MDL Pand “conditiondly transferred Harp to this Court as apart of the MDL proceedings
on Augugt 20, 2001, after plaintiff’s counsdl in Harp did not object to transfer and consolidation of the
case, the transfer became find on September 5, 2001. Separately, this Court has jurisdiction over
Mazzalini v. Sulzer Orthopedics, Inc., case no. 01-CV-2147 (N.D. Ohio 2001), which was filed in this
digrict. In Mazzdlini, plaintiff Vincent Mazzolini aleges he received a defective Naturd Knee Il implant,
and he seeksto represent aclass of amilarly Stuated persons. TheMazzdlini case has not beentransferred
and consolidated with the Inter-Op Hip Prosthesis Litigation through the MDL Panel because it does not
need to be—“[p]otentia ‘tag-dong actions filed in [this didtrict court] require no actiononthe part of the
Pand and requestsfor assignment of such actions to the Section 1407 transferee judge should be madein
accordance with loca rules for the assgnment of related actions” 28 U.S.C. §1407, Rule 7.5(3).
Mazzdlini was origindly assgned to the Honorable Ledie Brooks Wells, and plantiffs moved to transfer
this case to the undersigned “pursuant to Rule 7.5(a) of the Rules of Procedure of the Judicia Pandl on
Multidigrict Litigetion, Rule 42(a) of the Federal Rulesof Civil Procedure, and Rule 3.1(b)(3) of the L ocal
Rulesof the NorthernDidtrict of Ohio.” Motion at 1. This motion was granted on September 17, 2001.
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On October 17, 2001, the Court hdd a hearing on dl seven of these motions. For the reasons

dated below, dl of these motions except the defendants motion to amend the Injunction Order (docket

no. 113) are GRANTED. The Court will rule on this last motion in a separate Order, following receipt

of additiond briefing.

|. Background.

The Court has set out the background of this multi-district, nationd class action litigation a number
of imesbefore, inthe context of discussng the Inter-Op hip implants. See ClassOrder at 1-7; Injunction
Order at 2-5. Thefactua background isvirtudly identical in the context of the Natural Knee Il implants,
aswel. Thus, the Court amply adds here certain facts pertinent to knee claimants, and incorporates by
reference the background discussion it set out in its earlier Orders?

Defendant Sulzer Orthopedics “is adesigner, manufacturer and distributor of orthopedic implants
for hips, knees, shoulders, and elbows,” including both the Inter-Op hip implant and the Natural Knee Il
implant. ClassOrder at 1. At about the sametimethat Sulzer Orthopedicslearned it may have defectively
manufactured a number of Inter-Op hip implants, it learned it may have aso defectively manufactured a

number of Naturd Knee Il implants. The suspected manufacturing defect in both types of implants was

2 In the Class Order, the Court addressed the question of whether knee claimants should be
included in the conditiondly certified settlement class and noted that it “was presented with virtudly no
factua development regarding the reasonthe knee implantsare dlegedly defective, the effect of the aleged
defect, the type and level of damages suffered by persons who received kneeimplants, and so on. Without
this factua development, the Court cannot assess adequacy, typicality, commondity, or evennumerosity,
as those requirements apply to knee implant clamants in particular, either as a subclass or as included
withinalarger ‘hip and kneeimplant’ class.” ClassOrder at 22 n.18. Asismadeclear below, the parties
pending motions cure the problem of lack of factual development.
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the same — the remainder on the implant of a dight residue of lubricant used during the manufacturing
process, which worked to prevent the implant from bonding with the natura bone3

Just asit did with the Inter-Op hip implants, Sulzer Orthopedi cs voluntarily notified the public that
a problem existed with certain Natural Knee 1l implants.  Specifically, on May 17, 2001 — about five
months after it had announced the voluntary recdl of certain Inter-Op hip implants — Sulzer Orthopedics
sent a “ Specid Notification Letter” to surgeons who had implanted certain identified “Naturd Knee |1
Porous-Coated Stemmed Tibial Baseplates.”* The purposeof this Notification wasto makethe surgeons
aware of “ unanticipated adverse dinicd outcomes’ associ ated withthesebasepl ates— specificaly, “ aseptic
loosenings,” dmilar in nature to what had occurred with the Inter-Op acetabular shell hip implants. In
additiontoissuingthis Natification, Sulzer Orthopedics also asked itsdistributorsand sales agentsto return
any Natural Kneel| tibid basepl ates manufactured from July 2000 to December 2000 that had not already
been implanted.

The manufacturing defect occurred during production of about 1,600 Natural Knee Il tibia
baseplates, about 1,336 of whichwereimplanted inpatients. Asof October 11, 2001, approximately 440
revison surgeries for the Natural Knee Il implants had taken place. The Sulzer defendants predict there
will be eventudly be atota of between 550-600 knee revison surgeries.

Just asdid persons who received defective Sulzer hip implants, persons with defective Sulzer knee

3 There remains some question whether critical steps of the knee implant and hip implant
manufacturing processes wereentirdy the same, but the alleged defect — that the manufacturing process(es)
left aresidue of lubricant on theimplant —isthe same.

4 The“tibial baseplate” isoneof four primary partsused for atotal kneereplacement. In addition
to the “tibial baseplate,” atotal knee replacement systemis comprised of afemora component, a patella
component, and atibia baseplate insert.




implantsfiledlawsuitsaround the country in both state and federal court. Specificdly, various plantiffshave
fileddamsrelated to defective knee implantsin 27 state court actions and 5 federd actions; three of these
32 lawauits (induding Mazzalini v. Sulzer Orthopedics, Inc., case no. 01-CV-2147 (N.D. Ohio 2001))
are putdive class actions. And, just as in the hip implant lawsuits, the defendants named in these knee
implant lawsuitsincdude not only Sulzer Orthopedics, but dso: (1) Sulzer MedicaUSA Holding Company
(“Sulzer Medica USA”), a holding company that owns Sulzer Orthopedics; (2) Sulzer Medica Ltd., a
Swiss holding company that owns Sulzer MedicaUSA;° (3) Sulzer AG, a Swiss company that previoudy
owned a mgority of the stock of Sulzer Medica Ltd.; (4) various other Sulzer-related entities; and (5)
various surgeons, hospitals, and medica supply companies connected to the distribution or implantation
of the defective product. The causes of action in these lawsuits include claims for defective design,
marketing and manufacture; breach of express and implied warranties; negligence; strict lidhility; and other
legd theories of recovery. Furthermore, the nature of the damages dleged by knee claimants and hip
camants is essentidly the same. As noted above, pursuant to 28 U.S.C. 81407, the MDL Panel has

transferred at least one of these “knee implant cases’ to this Court as a part of the MDL proceedings.

[1. The Nature and Context of the | ssues Presented.

Because “the nature and context of the issues presented” by the pending mations are so important,

the Court repests here several paragraphs contained in its Class Order. See Class Order at 7-8.

Neither the Court’s andysis nor the effect of its rulings can be understood without consideration

> Sulzer Medica Ltd. is a publicly traded company, its stock listed on the New York Stock
Exchange (symboal: SM).




of the context in which both occurred. The parties have jointly approached the Court, seeking only
conditiond certification of this matter as a class action and preiminary approva of ther proposed
Settlement. Asthe parties understand, their motionfor approva of the proposed settlement agreement, if
granted, is only the first step in an extendve and searching judicia process, which may or may not result
infina approvd of a settlement in this matter.

Asthe Manua on Complex Litigation indicates, this threshold inquiry ofteninvolvesno more than

an informd presentation of the parties proposals to the Court. Manud for Complex Litigation, 830.41,

at 236 (3 ed. 1995) (“in some cases this initid [fairness] evauation can be made on the basis of . . .
informd presentations by the settling parties’). Thisistruebecausethe Court’ sconditiond certificationand
priminary approvd: (1) triggers a mechanism for more forma notice to dl potentid class members, (2)
determines whether opt-out rights are to be afforded putative class members; (3) defines the scope of
discovery to be conducted from that point forward — that is, focuses discovery on the fairness and
adequacy of the proposed settlement to the class, aswell as on any issues which might cal into question
the propriety of find certification of the matter asaclassaction; (4) setsin motion those judicia processes
that will culminate in a detailed, full, and find fairness hearing (at which time the question of farnessis
reviewed de novo); and (5) establishesproceduresfor class membersto register withthe Court objections
to or support for the proposed settlement.

Thus, while it is certainly not the role of this Court to smply “rubber-stamp” a motion for
conditiond certification or preliminary approval (or, for that matter, any motion), the Court aso must be
mindful of the subgtantia judicid processes that remain to test the assumptions and representations upon

which the parties motions are premised. The Court reserves for another time the right and obligation to




test dl of the premises behind the parties motions and the Court’s ruling, through the most probing of
inquiries®

It is aso important to note that the pending motions seek incrementa amendments to Orders the

Court has dready issued. For example, the plaintiffs are not seeking initid class certification — the Court
hasaready conditiondly certified a settlement class. Rather, the plaintiffs are seeking to expand the class
to incdlude another subclass. Thus, virtudly dl of the legd andyssthis Court st out inits earlier Orders
is equaly apposite to the pending motions. As such, the Court’s andysis below incorporates its earlier

analyses, and beginswhere its earlier Orders ended.

[1l. Class Certification

A. Rule 23(a).

Inits Class Order, the Court described the plaintiffs postion as follows “In plan English, the
plaintiffs propose that the class be made up of dl Americans inwhom were implanted a recaled Inter-Op
acetabular shdll, together withther loved ones. This class would thenbe divided into two sub-classes: [1]

those who have dready had revison surgery, and [2] those who have not had (but yet may have) revision

® Notably, when the Court first considered plaintiffs motions to conditionaly certify aclass and
preiminarily approve the proposed settlement agreement in August of 2001, the Court alowed counsdl
fromaround the country (including counsel representing persons not parties to any federa proceeding) to
appear and object. See Class Order at 6 (detailing this procedure); id. at 19-20 (discussing some of the
objections). At the October 17, 2001 hearing on the motions seeking to modify the class definition and
settlement agreement, some of the same counsel appeared and again objected. Specificaly, attorney
Edward Blizzard (who represents numerous hip and knee claimants in state court) appeared and, by
reference, raised again al of the objections that the objectors had raised in August. The Court has made
a point of reviewing and carefully condgdering dl of the written objections again, in light of the pending
motions.




surgery.” Class Order at 9.

To use plan Englishagain, the plaintiffs now proposethat the class d so indudeknee dlamants; that
is, the class should be made up of dl Americansin whom were implanted a recalled Inter-Op acetabular
ghdl or arecalled Natural Knee |1 tibial baseplate, together with their loved ones. Like the hip claimants,
the knee damantswould be divided into two subclasses: (1) those who received knee implants and have
already had revison surgery, and (2) those who received knee implants who have not had (but yet may
have) revison surgery. Put differently, the plaintiffs propose a class that would include persons who
received a defective hip or knee implant, divided into four subclasses.

As before, the Court looks to Rule 23(a) to determine the propriety of conditionaly certifying the
proposed class. Rule 23(a) “dates four threshold requirements applicable to dl class actions,” including

actionsinvolving proposed certifications of a*“ settlement-only” class. Amchem Prods.,, Inc. v. Windsor,

521 U.S. 591, 613 (1997). These threshold requirements are:
(1) numerogity (a “class [so large] that joinder of dl members is impracticable’); (2)
commondity (“questions of law or fact common to the class’); (3) typicdity (named
paties dams or defenses “are typicd . . . of the dass’); and (4) adequacy of
representation (representatives “will farly and adequately protect the interests of the
dass’).

1d. (quoting Fed. R. Civ. P. 23(a)(1-4)). “Subsection (8) of Rule 23 containsfour prerequisteswhich must

al be met before aclass canbe certified. Oncethose conditionsare satisfied, the party seeking certification

must aso demondrate that it fals withinat least one of the subcategories of Rule 23(b).” In re American

Medical Systems. Inc., 75 F.3d 1069, 1079 (6" Cir. 1996) (heréinafter, “AMS").

1. Numerosity.




The Court earlier found that “the proposed class is so large that joinder of all members is
impracticable” ClassOrder at 11. Thenew proposed classisevenlarger. Accordingly, the Court comes

to the same conclusion as it did before — plaintiffs have met the numerosity requiremen.

2. Commondlity.

The commondity requirement states that there must be “ questions of law or fact common to the
class.” Thecommondity test “isquditativerather than quantitative, that is, there need be only asingleissue
common to al members of the class” AMS, 75 F.3d at 1080 (quoting 1 Herbert B. Newberg & Alba

Conte, Newberg on Class Actions, §3.10, at 3-47 (3 ed. 1992)). If questions of law or fact common

to dl of the class members are far outweighed by differences, however, then class certification is
inappropriate. “[W]here the defendant’s ligbility can be determined on a class-wide basis because the

cause of the disaster isa single course of conduct which isidentical for each of the plaintiffs aclassaction

may be the best suited vehide to resolve suchacontroversy.” Sterling v. Velsicol Chem. Corp., 855 F.2d
1188, 1197 (6™ Cir. 1988).

Initsorigind Class Order, the Court identified a number of “questions of law or fact common to
al members of the class.” Class Order at 13. These included whether the hip implants had a defect,
“whether the defendants adequately tested the safety of their product, when the defendants|earned of the
defect, . . . whether they timdy took actionuponlearning the defect might exist,” and a so “the rdationships
between the various ‘ Sulzer-related’ corporate entities” 1d. These questions al gpply equdly to the
Naturd Knee Il implants, especidly because the hip implant defect and kneeimplant defect are the same.

Indeed, yet another question of law and fact common to al members of the class, induding both knee and
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hip implant recipients, now appears ascendent — the question of what insurance policies gpply, and to what
extent persons who received these implants may recover under each policy.’
Thus, the Court again concludesthat the questions of fact and law that arecommontothe members

of the newly proposed “hip and knee implant class’ are substantia, and are not outweighed by questions

of fact and law idiosyncratic to each plaintiff. Accordingly, the Court concludes that the plaintiffs have

carried their burden of showing that the proposed settlement class meetsthe requirement of Rule 23(a)(2)

Thetypicdityrequirement is meant to ensure that the named parties daims aretypica of the dams
advanced by theentireclass. A plantiff’sdamistypicd “if it arises from the same event or practice or
course of conduct that givesrise to the clams of other class members, and if hisor her dams are based

onthesamelegd theory.” AMS, 75 F.3d a 1081 (quoting 1 Newberg, supra, 8 3-13, at 3-76 (footnote

" Put smply, there are two groups of insurance policies that may supply coverage to personswho
received the defective hip and kneeimplants; it is currently unsettled whether the second group of policies
provides any coverage, and whether the first group of policies provides coverage to hip clamants only, or
to both knee and hip clamants. These questions, which are of paramount importance in the context of a
settlement class, gpply equdly to both knee and hip clamants. Indeed, there is a serious danger in not
ettling these questionsin the context of a dass action including both hip and knee clamants. Thisissueis
discussed more fully below, in section IV.A of this Order.

8 At the motion hearing, attorney Edward Blizzard objected to expansion of the dlassto include
knee clamants, focusing on the issue of commondity and arguing that the questions presented by knee
clamants and hip damants do not share sufficient lega or factud bases. This argument is somewhat
undercut by Mr. Blizzard's own use, in Texas state court, of Texas Rule of Civil Procedure 40 — Mr.
Blizzard joined knee clamantswithhip clamantsin his consolidated state court action on the basis that the
knee dams and hip dams arose out of the “same transaction, occurrence, or series of transactions or
occurrences and [that] question[s] of law or fact common to them will arisein the action” Tex. R. Civ.
P. 40. In any event, the Court disagrees with Mr. Blizzard, concluding that the knee claimants and hip
clamants easlly meet the commondity requirement of Rule 23(3)(2).
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omitted)). The typicaity requirement ensures that the representative plaintiffs interests are digned with
those of the proposed class, and in pursuing ther own cdams, the named plaintiffs will also advance the
interests of the classmembers. 1d. “Sometimestheissuesare plain enough from the pleadingsto determine
whether the interests of the absent parties are farly encompassed within the named plaintiff’s clam, and
sometimes it may be necessary for the court to probe behind the pleadings before coming to rest on the

certification question.” Genera Telephone Co. of Southwest v. Falcon, 457 U.S. 147, 160 (1982).

In the Court’ sClass Order, it identified the five named representative plaintiffs inthe first amended
complaint, and concluded that these five plaintiffs fairly represented the hip class and the hip subclasses.
In the plaintiffs proposed second amended class action complaint, the plantiffs have added four more
representative plaintiffs Robert and Stephanie Reschke, and Vincent and Vivian Mazzolini. Robert
Reschke was implanted with a recalled Natural Knee Il implant and, on August 5, 2001, underwent
revison surgery to correct problems he was experiencing with the implant. Vincent Mazzolini was
implanted with arecdled Naturd Knee Il implant, but has not undergone arevision surgery.

Thus, based on these additiond dlegations, the Reschkes and Mazzolinis appear to have dams
common to the proposed additiond subclasses of plaintiffs, in the same way as the origina five
representative plaintiffs appear to have dams common to the two origind subclasses of plantiffs See
Class Order at 15-16. Smply, the Court concludes that amended complaint itself, viewed in light of the
history of this case, shows that the nine representative plaintiffs interests are aligned with those of the
proposed classand subclasses, and in pursuing therr own clams, the named plaintiffswill dso advance the
interestsof the class members and the members of each subclass. Assuch, the plaintiffshave carried their

burden of showing that the proposed class meets the commonality requirement of Rule 23()(3).
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4. Adequacy.

The adequacy requirement ensures that the named representative plantiffs “will farly and
adequately represent the interests of the class” Fed. R. Civ. P. 23(a)(4). Essentially, the adequacy
requirement is meant to test “the experience and ability of counsdl for the plaintiffs and whether thereisany
antagonismbetweenthe interests of the plaintiffs and other members of the class they seek to represent.”

Crossv. Nationd Trust LifeIns. Co., 553 F.2d 1026, 1031 (6" Cir. 1977).

The Court earlier concludedthat “ [t] here does not appear to be any serious question of inadequacy
in this case.” Class Order a 18. This circumgtance has not changed. Furthermore, plaintiffs have
continued to maintain “ structural assurance of far and adequate representation for the diverse groups and
individudsaffected,” by dividing the now-larger proposed classinto homogeneous subclassesand providing
each subclass with its own counsd. Amchem, 521 U.S. at 627. Specificdly, the plaintiffs have provided

for separate subclass representation as follows:

Subclass Representative Subclass Counsdl
Primary & Deriveive
Pantiffs

1 — hip damants who have had revison George & Mary Jean | R. Eric Kennedy
Y asenchak

2 — hip damants who have not had revison Harlan & Brenda Richard S. Wayne
Herman, and Linda
Wedls

3 knee clamants who have had revison Robert & Stephanie Peter J. Broadhead
Reschke

4 — knee damants who have not had revison | Vincent & Vivian Phillip A. Ciano
Mazzalini
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Thus, to the extent there existsany “ antagoniam” betweenthe interests of the named plaintiffs amongst each
other, and as againg other class members, the plantiffs have cured this conflict by the use of separately
represented subclasses. Accordingly, the Court concludes that the plaintiffs have carried their burden of
showing that the named representative plaintiffs will fairly and adequately represent the interests of the class

inthis case

B. Rule 23(b).

Not only mugt the “four prerequisites[of Rule 23(a)] . . . dl be met before aclass canbe certified,”
“the party seeking certification must lso demondtrate that it fallswithin at least one of the subcategories
of Rue23(b).” AMS, 75 F.3d 1079 (emphassinorigind). The Court earlier concluded that “ certification
of thislitigation as aclass action under Rule 23(b)(3) is appropriate because the questions of law or fact
commonto the members of the classdo predominate over any questions affecting only individud members,
and because aclass action is superior to other available methods for the fair and efficient adjudication of
the controversy.” Class Order at 30. The entirety of the Court’s reasoning supporting this conclusion
appliesequaly to a dassincluding both hip dlaimants and knee daimants. Id. at 23-30.° The Court dso

earlier concluded that “the injunctive rief requested by the class is more than merdly tangentid and isan

° For example the Court noted, in its Class Order, that “[i]t appearsthat asingle set of operative
facts establishes lighility in this case — the Court has read many of the complaints transferred here by the
MDL Pand, and the plaintiffs repeatedly recite identica dlegations, with no subgtantia factud additions
or differences, to support their clams. Furthermore, it gppearsasingle
proximate cause applies to each potential class member and defendant —that is, Sulzer Orthopedics
manufacture and sale of Inter-Op shdl implantswith, as it has admitted, ‘atrace of lubricant resdue [left]
onthe surface’” Class Order a 24. This statement remains entirdly true even with inclusion of the knee
clamantsin the settlement class.
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appropriate dement of the redress awarded to the classasawhole. Accordingly, the Court concludesthat
catification of this

litigationas a settlement classactionunder Rule 23(b)(2) isalso appropriate.” Id. at31. Agan, theentirety
of the Court’ s reasoning supporting this conclusion applies equaly to a dass including both hip damants
and knee damants. Id. at 30-31. Thus, conditiona certification of a settlement class including knee

clamantsis agppropriate.

C. Knee Clamant Treatment in the Earlier Class Order.

Given that the Court initidly declined to include knee claimantsin the conditiondly certified dlass,
it is gppropriate to explain here what has changed.

When the Court first addressed the propriety of including knee clamants in the conditiondly
certified class, it gave three reasons for concluding thet it was not gppropriate to include knee clamants.
ClassOrder at 22-23. Thefirst reason waslack of jurisdiction. Asexplained above, thishurdle has been
overcome by virtue of this Court’s having obtained jurisdiction over Harp and Mazzdlini.

Second, the Court had “serious questions regarding whether the persons bringing ‘knee implant
cases’ (1) sufficently share questions of law or fact in commonwiththe hip implant cases, (2) statedams
that are ‘typicd’ of those made by the ‘hip implant class,” or (3) would be adequately represented by the
‘hip implant’ classcounsel.” Class Order at 22. For example, the Court noted, “[a]t the very leadt, it
gopears that ‘kneeimplant’ plaintiffs would need their own subclass counsd.”  Id.

A large part of the reason that the Court had these “serious questions’ was because, at that

juncture, the parties had “presented [the Court] withvirtudly no factua development regarding the reason
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the knee implants are dlegedly defective, the effect of the dleged defect, the type and level of damages
suffered by persons who received kneeimplants, and soon.” Id. at 22 n.18. Since then, of course, the
parties have provided factud development regarding the Natural Knee Il implants, whichis set out above.
And, as discussed, these facts reved that, in fact, knee daimants have dams that are largdy identicd,
factudly and legdly, to the dams of hip damants. Furthermore, the knee clamants do, in fact, have their
own subclass counsdl.  Thus, the first two reasons the Court had to exclude knee claimants from the
Settlement class have become moot.

The third reason, however, has not become moot. The Court explained its third reason for not
including knee clamantsin the settlement dass asfollows

the defendants’ identificationof knee implantsas problematic onMay 15, 2001 — and not

within the April 2000 / April 2001 time period — suggests that claims related to knee

implants may be covered by a different insurance policy. If there exist insurance funds

avalable to pay for kneeimplant daims additiond to and different frominsurancefundsto

pay for hip implant dams, then indusion of the knee implant dlaimants in the settlement

class, pursuant to the existing provisons contained in the settlement agreement, is

inappropriate.
Class Order at 22-23 (bold emphasis added). In fact, the parties are vigoroudy pursuing discovery to
determine whether additional insurance policies are avallable to pay knee dlams and/or hip clams.

Rather thanrevigting this third reason here, however, the Court addresses thisissue below in the
context of assessing the fairness of the proposed settlement agreement. It is sufficient to state herethat the
parties have recognized, in their most recent version of the proposed settlement agreement, that knee
cdamantsand hip damants may be entitled to different insurance proceeds, S0 the parties have changed

the provisons of the agreement to reflect this circumstance. The possible existence of different insurance

proceeds for knee and hip damants may argue for subclass treatment, but does not argue for complete
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excluson from the class of knee damants. To the contrary, the common interet of knee clamants and
hip damants in securing dl available insurance proceeds, and ensuring those proceeds are properly
alocated, suggests that acdlassinduding both hip damants and knee clamantsis apt. In any event, the
Court addresses this third concernbel ow, inthe context of assessing thefairnessof the proposed settlement
agreement, rather than in the context of assessng whether knee clamants should be included in the

Settlement class under Rule 23(a).

D. Class Definition

Having concluded that it is gppropriate to amend the Class Order to include knee clamants, the
Court conditionaly certifies the following dass

All citizens or resdents of the United States who have had Affected Inter-Op acetabular
shdl hip implants or Affected Natural Knee Il tibial baseplate implants placed in their
bodies, together with their associated consortium claimants™® Further, this dlass shall be
divided into four subclasses, asfollows. Subclass 1 shall consst of those class members
who received Affected Inter-Op hip implantsand who undergo revisonsurgery to correct
problems with those implants prior to the Fina Judicid Approva Date, and ther
associated consortium claimants. Subclass 2 shall consst of class memberswho received
Affected Inter-Op hip implants and may need to undergo revison surgery to correct
problems with those implants after the Find Judicid Approva Date, and their associated
consortium dlamants. Subclass 3 shall consist of those class members who received
Affected Natural Knee Il baseplateimplantsand who undergo revisonsurgery to correct
problems with those implants prior to the Fina Judicid Approva Date, and their
associated consortium claimants. Subclass4 shall consst of class memberswho received
Affected Naturad Kneell baseplate implantsand may need to undergo revison surgery to
correct problems with those implants after the Fina Judicia Approva Date, and thelr

10 The “Affected Inter-Op acetabular shell hip implants’ and “Affected Natura Knee 11 tibial
baseplateimplants’ will be identified with particularity by the partiesto the proposed settlement agreement.
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associated consortium claimants.™
Notably, this class definitionisworded differently thanthe plaintiffs proposed classdefinition. See memo.
in support of motion to amend Class Order at 3-4. The essence of the proposed class definition and the
Court’ s class definition, however, isprecisdy the same. The reason the Court did not adopt the proposed
definition is that it is very lengthy, contains nine footnotes, and refers to numbered provisons of the
proposed settlement agreement that may change. The Court believesthe definition it uses here will dlow
class members to more easily understand that they do, in fact, belongto the class. The Court’s definition
does not prevent the parties from using amore precise and detalled definition of the settlement class and
subclasses in their proposed settlement agreement. '

Fndly, so that the caption of the case reflectsthe amended class definition, the caption of this case

is hereby changed to “In Re: Sulzer Hip Prosthesis and Knee Prosthesis Liability Litigation.”

V. Fairness of the Proposed Settlement Agreement.

Initsearlier Class Order, the Court applied Fed. R. Civ. P. 23(e) and granted preiminary approval

to the parties’ proposed settlement agreement. Class Order at 31-51. The parties have submitted a

11 1n this context, the term “Find Judicia Approva Date’ means the date (if any) on which this
Court’s gpprovd of the proposed settlement agreement becomes final by the exhaustion of al appedls.

12 For example, the Court uses the term “ associated consortium clamants,” while the proposed
Settlement agreement refers to “associated Derivative Clamants and Representative Claimants,” which
terms are carefully and appropriately defined. Given that the class settlement agreement isnecessarily more
detailed than the Court’ s conditional class certification, this circumstance is to be expected.
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revised proposed sdttlement agreement (“Fourth Settlement Agreement”),*® taking into account the
indugon in the settlement class of knee cdlamants. Nearly al of the broad outlines, and also the vast
mgority of the specific provisons, of this new agreement are unchanged. Thus, the Court examines here
only those aspects of the Fourth Settlement Agreement that have been substantialy modified.

Notably, the Court applies the same sandards and andysis here asit did in the Class Order. In
itsearlier Class Order, the Court spent nearly 20 pages explaining the appropriate standardsfor assessng
the fairness of aproposed settlement agreement under Fed. R. Civ. P. 23(e), and goplying those standards
to prdiminarily concludethe parties’ agreement wasfair. ClassOrder at 31-50. Thelengthof thisandyss
highlights the importance this Court gives to ensuring that the parties in this case reach aresolution thet is

“fair, adequate, and reasonable, as well as consstent with the public interest.” United States v. Jones &

Laughlin Sted Corp., 804 F.2d 348, 351 (6™ Cir. 1986); Williamsv. Vukovich, 720 F.2d 909, 921 (6™

Cir. 1983). By not repesting here the bulk of the andlysis set out in the Class Order, the Court does not
mean to remotely suggest otherwise. There is no good reason, however, to repesat, for example, the
discussionof how the proposed revised settlement agreement treats subrogationinterests, see Class Order
at 47-48, given that the revised agreement isidentica to the prior agreement in this respect.

It does bear repeating, however, that the parties currently seek only preliminary gpprova of the

class sttlement agreement. In making a preliminary assessment of the fairness of the proposed settlement

13 The parties have now submitted four versions of the proposed settlement agreement: (1) the
origind verdon, or “Firg Settlement Agreement,” dated August 15, 2001; (2) the “Second Settlement
Agreement,” amended and restated August 23, 2001; (3) the “ Third Settlement Agreement,” amended and
restated September 12, 2001; and (4) the* FourthSettlement Agreement,” amended and restated October
12, 2001. The Court expects that, as negotiations continue and the parties agreement is olidified and
refined, the parties will file additiona versons of the proposed settlement agreement.
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agreement, the Court’s “intruson upon what is otherwise a private consensua agreement negotiated
between the parties to alawsuit must be limited to the extent necessary to reach areasoned judgment that
the agreement is not the product of fraud or overreaching by, or collusion between, the negotiating parties,
and that the settlement, taken as awhole, isfair, reasonable and adequate to al concerned.” Officersfor

Judtice v. Civil Serv. Comm' n of the City and County of San Francisco, 688 F.2d 615, 625 (9" Cir.

1982), cert. denied, 459 U.S. 1217 (1983). A preliminary fairness assessment “is not to be turned into
a trid or rehearsa for trid on the merits” for “it is the very uncertainty of outcome in litigation and
avoidance of wagteful and expensve litigationthat induce consensua settlements.” 1d. Rather, the Court’s
duty isto conduct athreshold examinationthe overdl fairnessand adequacy of the settlement in light of the

likely outcome and the cost of continued litigation. Ohio Public Interest Campaign v. Fisher Foods, Inc.,

546 F. Supp. 1, 7 (N.D. Ohio 1982).

A. The New Termsin the Fourth Settlement Agreement.

The Fourth Settlement Agreement s different from the Third Settlement Agreement, which the
Court earlier preliminarily approved, in two principle areas.  Firdt, the Fourth Settlement Agreement
incdludesa provisondiscusang a“ Guaranteed Payment Option,” or “ GPO.” Fourth Settlement Agreement
a Art. 14. The GPO provison remains somewhat vague because the parties have not yet agreed on dl
of the terms related to the GPO, but the gist of this provisonisthat classmembers can elect to recaeive “the
same benefits provided for hereunder on anaccelerated schedule,” and that these benefits “would be paid
even if the Settlement Agreement does not receive Triad Court Approva or Find Judicid Approvd or is

otherwiseterminated for any reason.” 1d. Inother words, the GPO would alow any classmember to dect
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to receive the benefits proposed under the settlement agreement, evenif the agreement is not findized, and
torecaive themquickly. The incluson of this GPO provisioninthe Fourth Settlement Agreement does not
change the Court’ s preiminary conclusionthat theagreement isfair; if anything, the GPO provisionbolsters
the Court’s concluson.

The second principa change isthat the Fourth Settlement Agreement includesknee claimants, and
proposes atwo-step method of payment to knee damantsto settle their dams. Step oneisto smply treat
the knee dlamants in exactly the same way asthe hip damants. Thus, knee damants, like hip damants,
would receive the benefits of the research fund and medica monitoring fund. Knee clamants would dso
recaive the same compensation as hip damants: to knee clamants who do not have revison surgery, a
guaranteed fixed payment of $750 incash, $2,000 instock, and $500 to their spouses; to knee claimants
who have one revison surgery, a guaranteed fixed payment of $37,500 in cash, $20,000 in stock, and
$5,000 to their spouses; and to knee clamants who have more than one revision surgery, a guaranteed
fixed payment of $63,500 in cash, $34,000 instock, and $5,000 to their spouses. Knee daimants would
a0 receive payments for attorney fees, subrogated medica expenses, any medica expenses associated
with revison surgery, and so on. And, like the hip clamants, the knee clamants are digible to receive
additional compensation for “extraordinary injuries,” to be paid out of the Extraordinary Injury Fund.

Giventhat indusonof knee damantsinthe Fourth Settlement Agreement will increase the amount

of guaranteed fixed compensatory payments, two questions arise: (1) whereis the money coming from to
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make these additiona payments?and (2) will there end up being less money available for hip daimants?4

The answer to the firg questionisthat the money for the additiond guaranteed fixed compensatory
payments to knee clamants will come out of the Extraordinary Injury Fund. Essentidly, the Fourth
Settlement Agreement modifies the Third Settlement Agreement by promising a greater amount of
guaranteed fixed paymentsto the larger class, paid for by offering a smdler tota amount of compensation
for extraordinary injuries. At firgt, the Court was concerned that this reallocation would leave the
Extraordinary Injury Fund so amdl that it would not provide meaningful compensation to damants with
extraordinary injuries. At the motion hearing, however, the parties assured the Court that, even under the
terms of the Fourth Settlement Agreement, the Extraordinary Injury Fund will contain a minimum of $30

million, and possibly muchmore. The Court isprdiminaily satisfied, at thisjuncture, that the Extraordinary

14 Indusion of knee daimantsin the class settlement agreement would aso increase the amount
of payments for attorney fees, revisons surgery, subrogated medica payments, and so on. Because the
“payment streams’ for dl of these amounts to knee claimants are the same as the payment stream for the
guaranteed fixed compensatory payments, the Court discusses only the latter, to smplify the andyss.
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Injury Fund remains afair and meaningful source of compensation to daimants with excessive injuries™
The answer to the second question — Will there end up being less money available for hip
camants? — is “maybe, but there ultimately may also be more available to dl clamants” The Fourth
Settlement Agreement notes that there are two groups of insurance palicies that may be available to pay
cdams, referred to asthe “Initiad Insurance Policies’ (providing about $225 million of coverage) and the
“Second Year Insurance Policies’ (providing about $165 million of coverage). Fourth Settlement
Agreement a 4, 7. The parties currently believe that the hip damantsare entitled to coverage only under
the Initid Insurance Policies. The parties further believe that the knee daimants are entitled to coverage
under either the Initid Insurance Policies or the Second Y ear Insurance Policies, but it isnot yet clear

which policies apply.

5 Initsearlier Class Order, the Court made the following observations regarding the Extraordinary
Injury Fund, which remain apt:

The Court’ s find determination of the fairness of the settlement will depend in large part

upon the parties dbility to craft a far and equitable scheme for awarding “matrix
compensation benefits,” and the amount of moneyavallableto pay them. A full description

of these benefits, and of those qudified to receive them, will need to be determined,
moreover, prior to any opt-out notices are sent to class members; in the absence of such
information, no informed opt-out decision could be made.

Atthisjuncture, however, the Court concludes prdiminarily thet the fairness of this
schemeis supported by: (1) the fact that the parties have provided for some mechanism
to process individud clams; (2) the parties' tentative identification of appropriate factors
to indude in the marix; (3) the apparent fairness of the tentative daims adminigtration
mechanism, whichisdesigned to include anindependent adminisirator and “ apped rights;”
and (4) the gpparent likelihood that the amount of money inthe Extraordinary Injury Fund
will be subgtantidly more than $30 million. Thus, whilethe Court retains rea concerns
regarding the sufficiency of the total funds contained in, and the details of administrationaf,
the Extraordinary Injury Fund, the Court concludes prdiminarily that the fairness of the
procedure for processing individua clamsis within the range of reasonableness.

Class Order at 46-47.
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Ohbvioudy, the plantiffs hope to prove the knee damants are covered under the Second Y ear
| nsurance Policies, as this would mean a greater tota of insurance funds avallable to pay claims, and
plantiffs counsel arevigoroudy purang dl avallable coverage. If the plantiffsfail to obtain ajudgment (or
settlement) dlowing themto receive coverage under the Second Y ear Insurance Palicies, thenthe answer
to the second question is*yes’ —there will end up being less money available for hip clamants under the
FourthSettlement Agreement thanwas contempl ated under the Third Settlement Agreement, because some
of thetotal is now being paid to knee clamants. If, on the other hand, the plaintiffs succeed in obtaining
ajudgment (or settlement) dlowing them to receive coverage under the Second Y ear Insurance Policies,
then the answer to the second question is “no” — because the Fourth Settlement Agreement provides, in
essence, that thekneedlamantswill “pay back” thefundsthey “took” fromthe hip daimants’® Therealso
remans some posshility, as yet undeveloped, that all damants may be entitled to receive insurance
proceeds from both policy groups. If that occurs, the totd available to hip claimants may increase.

Thislagst provison, contained in Article 11 of the Fourth Settlement Agreement, is the second of
the two-step method of payment to knee damants to settle thelr clams. Article 11 providestha, if the
plantiffs succeed in obtaining funds from the Second Y ear Insurance Policies, thenany paymentsmade to
knee clamants that reduced the Extraordinary Injury Fund for hip clamants will be rembursed from the
Second Year Insurance Policy proceeds. Further, the knee clamants would then have their own
Extraordinary I njury Fund, whichwould be funded by the Second Y ear Insurance Policies. Theend result

of Artidle 11 isthat, if coverageis avalable under the Second Y ear Insurance Palicies: (1) hip clamants

16 Thiswould include repayment of al funds expended from Initid Insurance Policy proceedsto
defend knee clams.
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would not receive any less than contemplated under the Third Settlement Agreement, even though knee
cdamantsareincluded in the class; (2) knee clamantswould recaeive paymentsfunded only by the Second
Y ear Insurance Policies, and not the Initid Insurance Policies; and (3) dl of the remaining proceeds from
the Second Y ear Insurance Policies would go to the knee clamants (which, ultimately, would likely yield
agreater per cgpita payment to knee claimants than to hip clamants).

At the motionhearing, the Court asked why the hip damantswould agreeto a possible diminution
in“ther share” Put differently, why would subclass counse for hip damantsagreeto these new termsin
the Fourth Settlement Agreement, when it seems to provide benefitsonly to knee clamants? The answer
to thisquestionisthat hip damants do obtain some benefit from alowing knee clamantsto sharein Initid
Insurance Policy proceeds, with the possibility of reimbursement — that benefit being the knowledge that
the knee clamants will not render the settlement meaningless. As hip subclass counsdl points out, if the
knee damantsare not included inthe settlement, they are sure to seek coverage under the Initia Insurance
Proceeds through a separate class action lawvauit (or separate individud lawsuits). This, in turn, would
assuredly prevent the insurers from promptly releasing the insurance proceeds to anyone, be they hip
clamants or knee clamants, and prompt payment is especidly important to hip damants (whose average
age is over 60). Furthermore, as dl counsd point out, incluson of knee clamants in the class and the
Settlement was thar god from the start. See First Settlement Agreement at 81.1(d, €) (induding knee
clamants).

The point of this discussion isthat the Court is satisfied that subclass counsel were doing their jobs
to ensure fulfillment of the “ structura assurance of fair and adequate representationfor the diverse groups

and individuds affected.” Amchem, 521 U.S. a 627. As with the Third Settlement Agreement, the
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Court’ s preliminary determination that the Fourth Settlement Agreement is fair is nothing more than “an

amadgamof ddlicate bdancing, gross gpproximations and rough justice.” Officers for Jugticev. Civil Serv.

Comm' n of the City and County of San Francisco, 688 F.2d 615, 625 (9™ Cir. 1982), cert. denied, 459

U.S. 1217 (1983) (citations omitted). Virtuadly dl of the factors that this Court examined earlier,” and
preliminarily found weigh infavor of a conclusonthat the proposed settlement agreement isfair, sill weigh
in favor of that concluson — which is unsurprising, given that the vast mgority of the terms of the Fourth
Settlement Agreement are unchanged from the Third Settlement Agreement. At the motion hearing, the
Court focused on the primary change to the parties’ proposed settlement agreement — incluson of knee
cdamantsinthe class— and the Court prdiminarily concludesthat the Fourth Settlement Agreement remains
fair, adequate, reasonable, and congstent with the public interest. Put differently, the Court does not see
any subgtantia “grounds to doubt its fairness” or see “other obvious deficiencies, such as unduly
preferentia treatment to class representatives or of segments of the class, or excessve compensation for

attorneys,” and the proposed settlement “appearsto fal within the range of possible approvd.” Manud

7 Those factors include: (1) the ability of defendants to withstand a greater judgment; (2) the
avalability of opt-out rights; (3) the fairness of the procedure for processing individud daims; (4) the
trestment of subrogationinterests; (5) the likelihood of prompt recovery; (6) acomparisonof the recovery
the class and subclasses will likely receive pursuant to the settlement agreement to the total recoveriesthat
actudly might be received (and collected) by damantsactingindividudly; (7) the complexity, expense, and
likey duration of the litigation; (8) the stage of the proceedings and the amount of discovery so far
completed and yet to be done; (9) the risks of establishing liability and damages, (10) the dlocations and
trade-offs contai ned within the settlement agreement; (11) the risk of maintaining a class actionthroughout
trid; (12) counsdl’ snegotiations; (13) the reasonabl eness of attorney feesthat will be paid to class counsd,
defense counsd, and class members' individud counsd; (14) the reaction of the class members to the
proposed settlement; (15) the public interest; and (16) the reasonableness of the settlement fund in light of
the best possible recovery and al attendant risks of litigation. See Class Order at 38-50 (discussing these
factors).
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for Complex Litigation, §30.41, at 236-37 (3¢ ed. 1995).

Discussion with counsdl reved's the greet likelihood that the parties will, in the future, submit new
proposed sdttlement agreements. The parties continuing discovery and negotiations will surdy lead to
further redlocations, perhgps changing the apportionment between hip damants and knee clamants, or
between guaranteed fixed compensatory payments and extraordinary injury payments. Even if this Court
believesthose dlocations should be different, it may not, at thisjuncture, second guessthe settlement terms,
especidly when the Court is satisfied those terms are the product of good-faith, arms-length negotiations

of counsd. See Armstrong v. Board of School Directors of City of Milwaukee, 616 F.2d 305, 315 (7

Cir. 1980) (“[jJudges should not subgtitute their own judgment as to optima settlement terms for the

judgment of the litigants and their counsd”); Officers for Judtice, 688 F.2d at 625 (“[t]he proposed

Settlement is not to be judged againg a hypothetical or speculative measure of what might have been

achieved by the negotiators’); Duhaime v. John Hancock Mut. Lifelns. Co., 177 F.R.D. 54, 68 (D. Mass.

1997) (“[ilngenerd, a settlement arrived at after genuine arm’s length bargaining may be presumed to be

far’); In re Orthopedic Bone Screw Prods. Liab. Litig., 176 F.R.D. 158, 184 (E.D. Pa. 1997)

(“[slignificant weight should be attributed * to the belief of experienced counsd that settlement isin the best
interest of the class™) (internd citations omitted). The Court will scrutinize these dlocations, and al other
terms of the proposed settlement agreement, at the find fairness hearing. It issufficient here to state that

the Court is preliminarily satisfied that the Fourth Settlement Agreement isfair.
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B. Sulzer AG.

The Court adds here its observations about the status of Sulzer AG in the context of the fairness
of the settlement agreement. It isworth noting that the question of whether and to what extent defendant
Sulzer AG will contribute fundsto the settlement of this caseis not settled. Tothe contrary, the partieshave
made clear that this question is centrd and remains hotly disputed. Plaintiffs class counsd, in particular,
have madeit clear that they intend to continue vigorous discovery directed at the questionof Sulzer AG's
lighility in this case

The Court reiterates here that the extent of Sulzer AG' s participation in this settlement by way of
providing compensation to the classis one of the factors this Court will examine most closdly, at the find
farness hearing. After discovery has concluded, the Court expects to be presented with one of three
scenarios. (1) thereis extremdy strong proof that Sulzer AG cannot be held liablein this case; (2) Sulzer
AG has provided substantiad compensationinexchangefor beingrel eased fromdams brought by the class,
or (3) Sulzer AG isnot apart of the settlement and is not released.

The Court’s preliminary conclusion that the Fourth Settlement Agreement isfar restsin large part
onthe knowledge that the parties are working very hard toward more fully resolving the ligbility of Sulzer

AG.

V. Notice

Inits Notice Order, the Court earlier gpplied Fed. R. Civ. P. 23(c)(2) and gpproved the plan of
notice proposed by the parties, with certain modifications. The partiesnow proposeapplyingthesameplan
of notice already approved, and the Court agrees.
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The parties also submit a proposed preliminary notice, prdiminary summary notice, and press
release, dl of which now purport to give natice to both hip daimants and knee clamants. As before, the
Court generdly findsthese documents appropriate and sufficient, but concludes that certain additions and
amendmentsto these proposed documents will advance the purposes of Rule 23(c)(2). Accordingly, the
Court has attached to this Order an amended versionof thesethree documents, and directs the parties to

use these amended documents in carrying out their plan for giving preiminary notice to the class.

VI. Condlusion

Withthe currently pending motions, the partiesseek toindudekneedamants’ inthis national class
action litigation, which heretofore has included only “hip clamants” For the reasons stated, the Court
concludesthat it isappropriateto do so. Accordingly, the Court grantsthe motionto amend the complaint
to incdlude knee clamants, grants the motion to amend the Class Order to include knee clamants as part
of the conditiond class, grantsthe maotion for preiminary gpprova of the amended class action settlement
agreement (whichnow includes knee clamants), and grants the motionto amnend the Notice Order to give
noticeto knee damants. The Court will rule separately on the defendants motion to amend the I njunction

Order.

VII. Summary.

For ease of reference, the Court recapitul ates here the critica language contained in this Order.
. Haintiffs motionto file a second amended class action complaint to include asubclass of persons

who recelved certain knee implantsis GRANTED.
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. The caption of this case is hereby changed to “In Re: Sulzer Hip Prosthesis and Knee Prosthesis
Liability Litigation.”

. Pantiffs motionto amend the definitionof the classto incdludeknee damantsisGRANTED, and
the Court conditiondly certifies the following class:

All citizens or residents of the United States who have had Affected Inter-Op acetabular
shdl hip implants or Affected Natural Knee 11 tibial baseplate implants placed in their
bodies, together with their associated consortium claimants.®® Further, this class shall be
divided into four subclasses, as follows Subclass 1 shdl consst of those class members
who received Affected Inter-Op hip implantsand who undergo revisonsurgery to correct
problems with those implants prior to the Fina Judicid Approva Date, and ther
associated consortium claimants. Subclass 2 shall consst of class memberswho received
Affected Inter-Op hip implants and may need to undergo revison surgery to correct
problems with those implants after the Find Judicid Approva Date, and their associated
consortium clamants. Subclass 3 shal consst of those class members who received
Affected Natural Knee Il baseplateimplantsand who undergo revisonsurgery to correct
problems with those implants prior to the Fina Judicid Approva Date, and ther
associated consortium claimants. Subclass4 shall consst of class memberswho received
Affected Natural Kneell baseplate implants and may need to undergo revisonsurgery to
correct problems with those implants after the Find Judicial Approval Date, and their
associated consortium claimants.t®

. The Court grants preiminary approva to the amended class action settlement agreement, which
includes settlement of clams reated to Sulzer knee implants.

. The Court approves the parties amended proposed plan for giving initia notice of the pendency
of aclass action, including their proposed forms of notice, with certain minor modifications.

IT ISSO ORDERED.

18 The “Affected Inter-Op acetabular shdl hip implants’ and “Affected Natura Knee |1 tibial
baseplateimplants’ will be identified with particularity by the partiesto the proposed settlement agreement.

19 In this context, the term “Find Judicia Approva Date’” means the date (if any) on which this
Court’s gpprovd of the proposed settlement agreement becomes final by the exhaustion of al appedls.
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